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Court of Appeals of the District of Colombia. 


No. 2866. 

Moore & Hill, Incorporated, Appellant, 

vs. 

George C. Buckler. 


Supreme Court of the District of Columbia. 
At Law. No. 58014. 


George Buckler, Claimant, Plaintiff, 

vs. 

Moore & Hill, Inc., Defendants. 


United States of America, 

District of Columbia, ss: 


Be it remembered, that in the Supreme Court of the District of 

CIS x “•* " d 


Notice of Claimant to United States Marshal. 
Filed May 6, 1915. 

In the Municipal Court of the District of Columbia 

No. 33487, No. 58014. 


Moore & Hill, Inc., 

VS. 

George Buckler. 


wk Un t ^; S ^ Marshal m an <3 for the District of Columbia is 
hereby notified that the personal property levied on underZ 
cution issued herein against the defendant is not subject to such lew 
because the part thereof belonging to defendant , h lev ^> 

cution by statute; and the 

1—2866a 
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MOORE A HILL, INCORPORATED, V9. 


son Brothers, located on premises 1814-14th St. N. W. is not subject 
to payment of a judgment against defendant. 

F J J. H. ADRIAANS, 

Attorney for Defendant. 


Certificate of Municipal Court on Appeal. 

Filed May 6, 1915. 

******* 

No. 58014. 

George Buckler, Claimant, Plaintiff, 

vs. 

Moore and Hill, Defendant Creditor. 

Date. Proceedings. 

1915 . 

Claimant’s attorney—J. H. Adriaans. 

2 Defendant’s attorney—J. P. Schick. 

April 9th. Claim to Marshal filed. Marshal’s notice and copy 

issued returnable April 16—10 a. m. 

“ “ Notice returned “served attorney for defendant.” 

“ 16th. Trial—witnesses sworn. 

“ 20th. Judgment for defendant with costs. 

“ 24th. Appeal bond with Fidelity and Deposit Co. surety, ap¬ 

proved and filed. 

“ 26th. Appeal, record on and papers filed with Clerk of Su¬ 

preme Court, D. C. and notice sent to Claimant’s Atr 
torney. 

This is to certify, that the foregoing is a true copy of the Docket 
Entries and of all the proceedings had before the said Court in the 
above cause, and that the annexed documents are all the original 
papers filed in said cause. 

Witness the Honorable Judges of said Court this 26th day of 
April A. D. 1915. 

F. G. AUKAM, Clerk , 

By BLANCHE NEFF. 

Assistant Clerk. 

Costs paid by Plaintiff, $3.00. 


Memorandum. 

May 16, 1915.—Appeal from Municipal Court of the District of 
Columbia docketed in the Supreme Court of the District of Colum¬ 
bia. 
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Supreme Court of the District of Columbia. 

G . , Tuesday, June 29 , 1915 

siding.' 0 " reSUmed pursuant t0 adjournment, Mr. Justice Gould, pre- 

* t * 

Upon consideration of the motion of plaintiff filpd iinmin 
is ordered th^Sltio^and is^nt^ * ^ * 

George Buckled claimant 0 of"n °" ^ upon the ™tion of 
in the above entitled Cl and fh^ upon > Marshal 

ass aaa&sf'sn't» 

thereof. ’ ® taXe<1 t,y the C«*. and have execution 

ofSu^^rr"? ° f re °°w in , open Coort in presence 

the District of Columbia’, and the pen Mu' of the ° f A -S peals of 

to act as a Supersedeas i« heroh, a a • °!, e ,on< i on said appeal, 
Dollars ($400) y fixed ln tIle sum of F °nr hundred 

Memorandum. 

July 23 , 1915.—Appeal bond approved and filed. 

4 Supreme Court of the District of Columbia. 

JuSce,"presiding^ * ad ' 0,,rnme n‘> HonTshLy M.^uld, 

Assignment of Errors. 

Filed August 10, 1915. 

sit assess: 












4 


MOORE & HILL, INCORPORATED, VS. 


1. In finding that the property levied upon under execution was 
exempt from execution and not subject to levy. 

2. In entering judgment for the claimant and discharging said 
property from such levy. 

3. In excluding, as immaterial, evidence tending to prove that the 
property levied upon was used for commercial purposes and not used 
by the claimant or his family, and that the apartments in which said 
property was located were not used by the claimant or his family as 
a home but were sublet to third persons. 

JAS. P. SCHICK, 

Attorney for Defendant. 

5 Service accepted this 10th day of August, 1915. 

J. H. ADRIAANS, 

Attorney for Claimant . 

Designation of Record. 

Filed August 10, 1915. 

* * * * * * * 

The Clerk of the Court in making up the Transcript of Record on 
appeal in the above-entitled cause, will include the following papers: 

1. Notice of Claimant to United States Marshal. 

2. Certificate of Municipal Court of the District of Columbia. 

3. Memorandum of perfecting and docketing appeal in the Su¬ 
preme Court of the District of Columbia. 

4. Judgment and appeal noted. 

5. Memo.: Supersedeas Bond on appeal, approved and filed July 
23, 1915. 

6. Memo.: Bill of Exceptions approved and filed August 10, 1915. 

7. Assignment of Errors. 

8. This Designation of Record. 

JAS. P. SCHICK, 

A ttorney for Defendant . 

I agree to the above as the record on appeal in the above-entitled 

J. H. ADRIAANS, 

Attorney for Claimant. 

6 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 5, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made ' 
part of this transcript, in cause No. 58014 at Law, wherein George 










GEORGE C. BUCKLER. 5 

Buckler, Claimant is Plaintiff, and Moore & Hill, Incorporated are 
Court dan<8 ’ ^ thC 88016 remains u P° n the files and of record in’said 

In testimony whereof, I hereunto subscribe my name and affix 

aS 4*1»16 ’’ °' W * ,hi »»>"’ “ ■>»««, 

TSeal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk, 

By ALF. G. BUHRMAN, Ass’t Clerk. 

7 In the Supreme Court of the District of Columbia. 

At Law. No. 58014. 

George Buckler, Claimant, 
vs. 

Moore and Hill, Inc., Defendant. 

Bill of Exceptions. 

GoSd on WV hfni it 9 mif aU i S Q 1 C P: ame u n for hearin 8 h>efore Mr. Justice 
TWwtJL ♦ • ? 9 - th ’,1915; whereupon the claimant, George 

stence as Mlows 18 '" ^ 0 " hiS part joined ’ **** in sub ' 

That he had rental contracts with Moore and Hill, covering two 

aP tft 0 k 6nte i 1 / 1 t le ^ a ddon Apartment House by which he obli¬ 
gated himself to pay certain rentals for those apartments. That Re 

PIsnat J lro to t,be leases shown him which leases were 
™' t ‘ e< ?, ,n ? y idence and marked Plaintiff’s Exhibits “A” and 

Ponrt „ „ c 1 Jndpnent entered against him in the Municipal 
Court was based on these two leases and that a levy was made on cer 
ton personal property found in these apartments That he occupied 

tim^ f Hc eS snhlct r t n 3h nt f ft 1 hlS h ° me ’ both of thera at different 

it No 21 and b »fti^a A h tf a P? rtme " ts > first he sublet his home 
at JNo. ,21 and afterwards sublet the other, when his daughter for 

hom he leased it, was married and threw it back on his hands He 

was ,n possessmn of apartment No. 23 at the time the levy was made 

ut not m possession of No. 21, as he considered he had been ejected 

the apartment being barred against him on April first He resides 

at the Roydon Apartments with his daughter (It is admitted bv 

counsel for the defendant that Mr. Buckler is a householder 

8 fM th , e . h< r ad °f. a family and is a resident of the District of 

.Witness then identified the list of goods levied 

n which is appraised at Two Hundred Fifty-five Dollars and 

Twenty-five Cents ($255.25), Plaintiff’s Exhibit “C.” d 

Cross-examination: 

lsa clerk in the War Department and is an ordained 
mimster of the Gospel, he occasionally engages in the real estate 


P 
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business as an agent as he tries to augment his government salary. 
He has never rented any apartments except these two and never had 
an apartment in the Roydon, it was his daughter’s. He was sued for 
possession of an apartment in the Roydon within the past month and 
a judgment rendered against him. Whereupon the original papers 
in the case of Harry Wardman vs. George Buckler, in the Municipal 
Court of the District of Columbia, Landlord and Tenant No. 
113,170, were offered and admitted in evidence, Defendant’s Exhibit 
“A.” Witness further testified that he now T lives with his daughter 
at the Roydon, 1609 R Street, Northwest ; that at the time these suits 
were brought against him by Moore and Hill he was residing at 1437 
Rhode Island Avenue, Northwest. That at that time these two 
apartments in the Haddon were sublet, he paid Moore and Hill 
Forty-five Dollars ($45.00) per month for each apartment and sublet 
them furnished for Sixtv-five Dollars ($65.00) per month each, and 
made a profit of Twenty Dollars ($20.00) per month on each of 
these apartments. He kept house in the Haddon up until a few 
weeks ago after the tenant went out the last time. He has had two or 
three tenants in apartment No. 21 of the Haddon and has had two 
tenants in apartment No. 23. He leased the apartments when the 
building was built last fall. 

Bv Mr. Schick: 

•/ 

Q. Is it not a fact, Mr. Buckler, that you have never slept 
9 in either one of those apartments except one night? A. It 
is not a fact. 

Q. Is it not a fact you testified in the Municipal Court that Mrs. 
Buckler never slept there to your knowledge? A. In 21. 

Q. That is the one you claim as your home? A. Both of these 
apartments. 

Q. Both of them? -A. I lived in 21 when it was first built, until 
I sublet it. 

Q. You lived there personally nearly a month? A. Personally 
several weeks. 

Q. How long did you live in the other apartment? A. We all 
lived together in the other apartment—as soon as the tenant went 
out. 

Q. When was that? A. Up until a few weeks ago. 

Q. How long? A. Probably a month or six weeks. 

Redirect examination: 

He was sick at the Haddon last fall and called in Dr. Carr, the 
Deputy Coroner and that he had groceries sent there. Moore and 
Hill knew that he was subletting these apartments from the start. 

No furniture belonging to the claimant, except that involved in 
this case, is claimed as exempt from execution under the statute. 

Thereupon the claimant announced his case closed. 
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GEORGE C. BUCKLER. 

P^duced as°a wftn^CHA 8 ^ 0 ^ Ewleston’^o bd ^ Jn* Joined 

testified in substance as follows* * ° N ’ bemg duly sworn 

b~nfi. h jjfi £■,•&”' tsr i'r™"' ?“«■ ■»> ■» 

September. He knows Mr iwtilt j ^ nl ‘> Sln ?e the 15th of last 
occupied an apartment in that h. •M- and ' at le ‘ Mr. Buckler, never 

»•»* *>• 21 ' h „? zi ^ 

i« s ” ii f 4“ »dr,-, 

been in it since P excer>t °. r alon S ln Apnl, nobody has 

has not lived in that apartment sinee') t ® a l )ar tment. Mr. Buckler 
there one night, November 2nd h ^ ovember > when he staved 
other time except thatTne nS’ h, y? haS never lived in i* any 
family in that building He be w?,nf “? Ver Seen Mr ‘ Buckler’s 
pretty much all the time There U« Ti *1 around the building 
building and he and his wife answer th tee P b< ? ne exchange in the 
made five calls on the telephone from f vlt< ' hboard - Mr. Buckler 

morning of November 3rd - he neler m^ en *u N °' 21 on the 
those five. Mr Buckler never r • made an y other calls except 
April 2, 1915.' 23 ’ prior to 

apartment, he left and Dr. Blai^ctVa^d ftey^lwo months. ** 

ten i ered a - Samuel 

George Buckler nor his family ever oremvJ^fh ne tber the plaintiff 
either of them and never lived tbereie ^ tbe sald apartments or 
tiff rented said apartmentthTde?end»T e “? d , that the P lain ' 
the same sublet them to third parties and lhl^tn after furnish ing 
on was not used by the claimant or his f ‘ . the P ro P ert y levied 
purposes, which evidence was not admfCl h "In f< 2 commercial 
ground that the same was imm.t^'tted by the Court on the 

the defendant thereupon noted and exception*** ruling counsel for 

11 wajnoTsubject*to^sucih hvv^ndVte levied u P on 

claimant,, to which findim/nnrl^ e v tered Judgment for the 
fendant then and there except*! th^h mg - counsel for the de- 
minutes of the Court. P ’ whlch Option was noted on the 

A^def^nd^n^^h^rd^bSore^et^forth 6 eXCeptions , b y counsel for 
than and there and said exceptions fu 80 takenl b y counsel 
upon the minutes of the Justiop^.hpn e ^* ^ en an< ^ there entered 

sel for the defendant then and there praved’tb^r ^ trial and coun- 
the Court to sign and seal thic i,-n P^ vef t be Court and now pravs 

rately set forth^id excZ 0 S aSd the Tf*® in whi c b £ accu- 
given at the trial. And P at "L re q utt oft,T ° f all , the eviden ce 
accordingly signed and sealed and Si I l! ? u , nseI the same is 
cause this 10th day of August 1915 d P of the record in ‘his 

ASHLEY M. GOULD, Justice. 
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12 Plaintiff's Exhibit “A.” 

Lease 

Dated September 22nd, 1914. 

George Buckler, Lessee. 

Moore & Hill, Incorporated, Lessor. 

Premises leased, apartment No. 21, Haddon Apartment, 1931 
New Hampshire Ave. N. W. 

Term—Twelve months, beginning October 1,1915. 

Rental—Five Hundred and Forty Dollars ($540.00) payable in 
monthly instalments in advance. 

Plaintiff's Exhibit “B." 

Lease 

Dated October 22nd, 1914. 

George Buckler, Lessee. 

Moore & Hill, Incorporated, Lessor. 

Premises leased, apartment No. 23, Haddon Apartment, 1931 New 
Hampshire Ave. N. W. 

Term—Ten and one-half (10M>) months, beginning November 
15, 1914. 

Rental—Four Hundred Seventy-five Dollars and Fifty Cents 
($475.50), payable in monthly instalments in advance. 

13 Plaintiff’s Exhibit “C." 

Memorandum. 

In the Municipal Court of the District of Columbia. 

No. 33487. 

• * 

Moore & Hill, Inc., Plaintiff, 
vs. 

George Buckler, Defendant. 

Schedule of Levy under Fi. Fa. 

Apartment 21, The Haddon. 

$5.00 
4.00 
1.50 
2.25 
.76 
.75 
5.00 
2.00 
20.00 
3.00 
1.00 
4.00 


White Enamel Bed, Spring, Mattress and Bedding 

Mahogany Finished Dresser. 

Mission Settee... 

Rocker and two Chairs. 

Table.. 

Three Rugs.. 

Brass Bed, Spring and Mattress.... 

Comfort, Blanket and two Pillows. 

Bird’s Eye Maple Chiffonier and Dresser. 

Two Birchs Eye Maple Chairs and Rocker. 

Indian Seat. 

Mahogany Finished Chiffonier. 
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Walnut Wardrobe. 

Three Rugs. . 

Boston Couch and Pad . . 

Extension Table..... 

Four Chairs. ... 

Buffet.* * *. 

Crex Rug.. . . . . . . .. 

Lot Linen, etc....... 

Lot Platedware. . 

Oak Rocker. .. 

Mahogany Finished ’ Rocker. 

Library Table. . 

Leather Seat Chair.. . 

Arm Chair.”*. 

Hall Rack. .*.»■ 

Hug.. .•* 

Kitchen Cabinet. . 

Refrigerator... 

Lot Crockery and Cooking Utensils'. 

-two Rugs. . 

Total. 


Apartment 23, The Haddon. 

Mission Extension Table. 

Four Mission Chairs... 

One Mission Rocker... *. 

Desk..... 

Axminster Rue... 

14 Clock. .. 

Leatherette Rocker.... 

Wicker Rocker... 

Electric Lamp . 

Upright Piano & Stool.!!.’!. 

Bug. ... 

Mission Bookrack.*/ *.. 

Mission Rocker. ....*!. . 

Mission Umbrella Stand and Rack. 

Mirror Rack. . 

Bug.. 

Brass Bed and Springs. 

Mattress.. 

Bedding.* # .. 

Mahogany Finished Chiffonier & Dresser. 

Bog. . 

Mahogany Finished Chair.. 

White Enameled Bed & Sm-inm . 

Mattress.. 

Bedding.. 

White Enameled Dresser & Dressing Table. 

2—2866a . 


6.00 

.76 

2.00 

4.00 

4.00 

8.00 

1.00 

1.60 

.60 

1.25 

2.60 

1.60 

1.00 

.26 

1.00 

.76 

.60 

2.50 

.75 

.60 


$88.60 


$5.00 

5.00 

1.00 

2.50 
8.00 
1.60 
3.00 
1.25 

3.50 
30.00 

2.50 
1.00 
1.00 
1.25 
1.00 

.60 

1Q.00 

1.75 

1.60 

30.00 

3.50 
1.25 
4.60 
2.00 
2.00 

20.00 
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Mission Morris Chair. 4.00 

Mission Desk. 3.50 

Electric Drop Light. 1.50 

Mission Chair. 1.00 

Mahogany Finished Table. 1.00 

Mahogany Finished Rocker. .50 

Rug. 3.00 

Brass Costumer. 2.00 

Refrigerator. 4.00 

Kitchen Table. .50 

Lot Cooking Utensils, and Crockery. 1.00 

Rack. .25 


Total. $166.75 


Total Apartment 21. $88.50 

“ “ 23. 166.75 


Total. $255.25 

We, the undersigned, citizens of the District of Columbia, having 
been duly summoned and sworn by the Marshal of said District, do 
hereby certify that we have appraised the property described in the 
foregoing schedule at $255.25. 

Given under our hands and seals this 3rd day of April, 1915. 
(Signed) J. R. CASTELL, [seal.] 

“ J. F. WESCHLER. [seal.] 

15 Defendant's Exhibit “A.” 

Memorandum. 

In the Municipal Court of the District of Columbia. 

Landlord and Tenant. No. 113,170. 

Harry Wardman, Plaintiff, 
vs. 

George Buckler, Defendant. 

June 10, 1915.—Complaint for possession of Apartment 203, The 
Roydon, 1609 R St. N. W. filed. 

June 10, 1915.—Service of Summons. 

June 22, 1915.—Witness sworn. Judgment for Possession. 

[Endorsed:] At Law. No. 58014. George Buckler, Claimant, 
vs. Moore and Hill, Inc., Defendant. Bill of Exceptions. James P. 
Schick, Attorney and Counsellor at Law, Woodward Building, Fif¬ 
teenth and H Streets, Washington, D. C. Phone Main 1989. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2866. Moore & Hill, Incorporated, appellant, vs. George C. Buckler. 
Court of Appeals, District of Columbia. Filed Aug. 30, 1915. 
Henry W. Hodges, clerk. 
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Court of Appeals of the District of 

Columbia. 


Moore and Hide, Incorporated, 

Appellants. 


October Term, 1915. 

No. 2866. 


George Buckeer, Appellee. 


BRIEF ON BEHALF OF APPELLANT. 

Statement of Case. 

This suit was commenced in the Municipal Court of the 
District of Columbia, by the appellee, filing a notice with 
the United States Marshal, under the provisions contained 
in Sections 33-35 of the Code, to the effect that certain 
personal property levied on under a certain judgment was 
exempt from such execution (R. 1 ). On hearing the evi¬ 
dence at the trial of right of property based on this notice, 
the justice presiding in the Municipal Court found against 
the appellee, whereupon he took an appeal to the Supreme 
Court of the District of Columbia. It was found on 
appeal in the said Supreme Court that the said property 
was exempt from execution and judgment entered for the 
claimant, and from this decision and judgment an appeal 
is taken to this Court. 

The facts as shown by the evidence and exhibits are as 
follows: The appellee, Buckler, leased from Moore and 

(l) 
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Hill, Incorporated, the appellant, on September 22, 1914, 
apartment No. 21, in the Haddon Apartment House, 
1931 New Hampshire Avenue, Northwest, for a term of 
one year, beginning October 1, 1914, at a rental of Five 
Hundred and Forty Dollars ($540), payable in monthly 
instalments in advance (Plaintiff’s Exhibit “A,” R. 8); 
a month later, on October 22, 1914, he leased from the 
appellant apartment No. 23, in the 'same building, for a 
term of ten and one-half months, beginning November 15, 
1914, at a rental for said term of Four Hundred Seventy- 
five Dollars and Fifty Cents ($475.50), payable in monthly 
instalments in advance (Plaintiff’s Exhibit “B,” R. 8). 

Certain instalments of rent becoming in arrears under 
these leases, suit was brought against the appellee by the 
appellant in the Municipal Court and a judgment recov¬ 
ered (R. 5). The apartments, as believed by the appellant, 
not being the home, household or dwelling of the appellee, 
but with the furniture in them sub-leased by him to third 
parties, a levy under execution of this judgment was made 
on the furniture in said apartments. The appraised value 
of the furniture levied on being Two Hundred Fifty-five 
Dollars and Twenty-five Cents ($255.25) (Plaintiff’s 
Exhibit “C,” R, 8). This furniture the appellee claimed 
as exempt under that clause in Section 1105 of the Code of 
Laws for the District of Columbia, which provides for an 
exemption of Three Hundred Dollars ($300) worth of 
household furniture to householders or heads of families 
residing in the District and served the notice as required 
by section 33 of the Code on the Marshal, as mentioned 
above, which resulted in the trial of right of property 
and the subsequent appeals. 

The facts and circumstances surrounding the leasing 
and sub-leasing of these apartments showing the status 
of the furniture claimed to be exempt from execution by 
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the appellee, as far as shown by the evidence, are as 
follows: 

These apartments were furnished by the appellee after 
entering into the leases with the appellant and by him 
sub-leased to third parties in their furnished condition. 

he appellee in his testimony, as his own witness, and in 
fact the only witness on his behalf, claims both of these 
apartments as his home (R. 5). The Court’s attention is, 
however, called to the following statements in this testi¬ 
mony which establishes beyond a peradventure of a doubt 
that these apartments were not the home or household of 
the appellee or his family and never so intended, but were 
used by him for the purpose of deriving a profit therefrom. 
First in his direct examination after testifying that he had 
leased the apartments and that the suits were based on the 
leases and that personal property in the apartments was 
levied on (R. 5), he states that he occupied both apartments 
as his home, but at different times, no contention that he 
used both the apartments as his home at any one and the 
same time (R. 5), nor does he give a single day or date as 
to his occupation of them. Continuing, he testifies that 
he sublet both of these apartments, first he sublet No. 21 
and afterward sublet No. 23, when his daughter, for whom 
he leased it, threw it back on his hands (R. 5). How is 
this latter statement reconciled with the first that he 
occupied both the apartments as his home? On cross- 
examination he admits that he paid Moore and Hill 
Forty-five Dollars ($45.00) per month rent for each apart¬ 
ment and sublet them furnished at Sixty-five Dollars 
($65.00) per month, thereby making a profit of Twenty 
Dollars ($20.00) per month on each apartment (R. 6), 
he also testifies that at the time the suits were brought 
against him he was residing at 1437 Rhode Island Avenue 
Northwest (R. 6), an entirely different locality than that 
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in which the Haddon is situated, and that he was sub¬ 
letting these apartments at the time the suits were brought 
(R. 6 ), which is an admission that his home was elsewhere 
than in the Haddon Apartment House, and that the 
apartments were occupied by third parties. He further 
testifies that from October, 1914 (the date of beginning 
of his lease), to April 2 , 1915 (the date of the levy), a 
period of six months, he had two or three tenants in apart¬ 
ment No. 21 and in that time had had two tenants in 
apartment No. 23 (R. 6 ), a further and much stronger 
indication that the renting and sub-leasing of these apart¬ 
ments was purely a business enterprise. A person rarely 
gives up his home and sublets it to transient tenants at 
the rate of two or three in six months. The Court’s atten¬ 
tion is further called to the following portion of the cross- 
examination. 

Q. Is it not a fact, Mr. Buckler, that you have 
never slept in either one of these apartments except 
one night? 

A. It is not a fact. 

Q. Is it not a fact you testified in the Municipal 
Court that Mrs. Buckler never slept there to your 
knowledge ? 

A. In 21 (R. 6 ). 

An admission that his wife never occupied the apart¬ 
ment which earlier in his testimony he calls his home. 
On redirect examination he makes the following enlighten¬ 
ing statement (quoting from the record): “ Moore and Hill 
knew that he was subletting these apartments from the start." 
(R. 6 ). He makes the claim that he was attended by a 
physician while residing there last fall, but fails to produce 
one corroborating witness to this fact or any other fact 
to which he testifies. There is, furthermore, no evidence 
that he ever intended to occupy these apartments at any 
time in the future. 




The defendant introduced as a witness, Charles T. 
Eggleston, the janitor of the Haddon, who had been 
employed there ever since the building was built in 
September, 1914. He testifies that Mr. Buckler, the 
appellee, never occupied an apartment in that building 
personally, except one night, the night of November 2, 
1914 (R. 7). That he never lived there at any time except 
this one night and that he has never seen Mr. Buckler’s 
family in the building. The testimony of this witness, 
the janitor of the building, who is around the building 
“pretty much all the time,” is that the appellee rented 
apartment No. 21 to a Mr. Day, who moved in on the 5th 
day of October (the lease of the appellee beginning on the 
first of October), and that Mr. Day occupied the apart¬ 
ment one month, then a Mrs. Smith took the apartment 
and remained in it until the latter part of March or along 
in April, 1915. (The date of the levy is April 2, 1915.) 
The Court’s attention is directed to the fact that this 
apartment, No. 21, is the one claimed by the appellee as 
his home, although he subleased it four days after he 
leased it and two tenants occupied it from October 5, 
1914, up until about the time the levy was made (R. 7). 
In the meantime the appellee occupied the apartment on 
one night only, November 2, 1914. The witness further 
testifies that he and his wife have charge of the switch¬ 
board in connection with the telephone exchange in the 
building and that Mr. Buckler never made any calls on 
the telephone except five made on the morning of Novem¬ 
ber 3, 1914 (R. 7). 

As to apartment No. 23, the witness testifies that the 
appellee never occupied this apartment prior to the date 
of the levy, April 2, 1915; that two sub-tenants occupied 
it: first, Commander Parker, and after he moved out 
Dr. Blair moved in and remained two months (R. 7). 
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The defendant tendered another witness, Samuel E. 
Kite, to testify that the appellee or his family never 
occupied either of these apartments as a home but that 
they were leased by the appellant to the appellee, who fur¬ 
nished them and sublet them to third persons and that the 
property in the apartments was used by the appellee for 
commercial purposes and not by the family for household 
purposes. This testimony was excluded by the Court 
on the ground of its immateriality (R. 7). 

The appellee, in his own testimony, states that he is a 
clerk in one of the Federal Departments, the War Depart¬ 
ment. He also claims to be an ordained minister of the 
Gospel (R. 5). In addition to these occupations he tes¬ 
tifies that he occasionally engages in the real estate busi¬ 
ness. He makes the statement that he never rented any 
other apartments except the two in the Haddon, although 
he was sued for possession of an apartment in the Royden 
Apartment House (R. 5). (Defendant’s Exhibit “A” 
R. 10). He explains this suit by stating that the apart¬ 
ment was his daughter’s; however, the record shows that 
a judgment was rendered against him for possession of 
that apartment. He fails to explain his possession of 
premises 1437 Rhode Island Avenue, Northwest, where he 
resided when sued by the appellant for rent on the apart¬ 
ments in the Haddon (R. 6), which seems to indicate 
that this appellee had other apartments under lease in 
addition to the two in question. 

Summing up briefly the testimony we find that the 
following facts are established beyond question: that the 
appellee is a Government clerk; that he has another 
occupation or two in addition to his departmental work; 
that he rented certain apartments in the Haddon, fur¬ 
nished them and sublet them to third parties at a profit. 
That these apartments were not the home or household 
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of the appellee or his family, but were used by him with 
the personal property therein for commercial purposes. 
That no intention is shown to exist on the part of the 

appellee to ever occupy either one of the apartments per¬ 
sonally. 


Assignment of Errors. 

The errors committed by the Court and relied on by the 
appellant in this case are: 

1. In finding that the property levied on under execu¬ 
tion was exempt from execution and not subject to levy. 

2. In entering judgment for the claimant and discharg¬ 
ing the property from such levy. 

3. In excluding, as immaterial, evidence tending to 
prove that the property levied on was used for commercial 
purposes and not used by the claimant or his family, and 
that the apartments in which said property was located 
were not used by the claimant or his family as a home but 
were sublet to third persons. 


ARGUMENT. 

First and Second Assignments of Error. 

The appellant being the landlord under the leases ex¬ 
isting between it and the appellee became entitled to a lien 
on the personal chattels of the appellee on the premises 
which were subject to execution for debt, by virtue of 
Section 1229 of the Code of Laws for the District of 
Columbia which provides as follows: 

Section 1229. Lien jor Rent— The landlord shall 
have a tacit lien for his rent upon such of the tenant’s 
personal chattels, on the premises, as are subject to 
execution for debt, to commence with the tenancy 
and continue for three months after the rent is due 
and until the termination of any action for such rent 
brought within said three months. 
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The following section of the Code provides the manner 
in which this lien shall be enforced. The appellant pro¬ 
ceeded under the second clause of this section by judgment 
against the appellee and execution levied on the chattels 
on the premises. 

Section 1230. How enforced * * *. 

First: * * * 

Second: By judgment against the tenant and execu¬ 
tion, to be levied on said chattels, or any of them, in 
whosoever hands they may be found. 

Third: * * * 

The section first above mentioned stipulates that only 
the personal chattels of the tenant as may be subject to 
execution for debt shall be subject to the landlord’s lien 
and therefore it becomes necessary to consider the exemp¬ 
tion statute now in force in this District, section 1105 
of the Code, which is in the following language: 

Section 1105. What Property of Householder Ex¬ 
empt .—The following property, being the property of 
the head of a family or householder residing in the 
District of Columbia, shall be exempt from distraint, 
attachment, levy, and sale on execution or decree of 
any Court in the District: 

First: All wearing apparel belonging to all persons 
and to all heads of families being householders. 

Second: All beds, bedding, household furniture, 
stoves, cooking utensils, and so forth, not exceeding 
three hundred dollars in value. 

Third: Provisions for three months’ support, 
whether provided or growing. 

Fourth: Fuel for three months. 

Fifth: Mechanics’ tools and implements of the 
debtor’s trade or business amounting to two hundred 



dollars in value, with two hundred dollars’ worth of 
stock for carrying on the business of the debtor or 
his family. This exemption shall apply to merchants. 

Sixth. The library and implements of a professional 
man or artist, to the value of three hundred dollars. 

Seventh: One horse, mule, or yoke of oxen; one 
cart, wagon, or dray, and harness for such team. 

Eighth: Farming utensils, with food for such team 
for three months, and, if the debtor be a farmer, any 
other farming tools of the value of one hundred 
dollars. 

Ninth: All family pictures and all the family 
library, not exceeding in value four hundred dollars. 

Tenth: One cow, one swine, six sheep. 

And these exemptions shall be valid when the 
property is in transitu, the same as if at rest; but no 
property named and exempted in this section shall be 
exempted from attachment or execution for any debt 
due for the wages of servants, common laborers, or 
clerks, except the wearing apparel, beds and bedding, 
and household furniture for the debtor and family. 

The property on the premises levied on being furniture 
(Plaintiff’s Exhibit “C,” R. 8) it can only be considered 
as exempt from execution from debt, if at all, under the 
second clause of Section 1105, providing for an exemption 
of “household” furniture to the value of three hundred 
dollars. 

Therefore to all intents and purposes the principal, and 
in fact the only, question to be determined in this case may 
be stated as follows: Is furniture not used by the debtor or 
his family for household purposes, but used for commercial 
purposes and as a means of profit , exempt from execution 
under this statutef Or, stating the question in another 
form, Is furniture used for commercial purposes and not 
used by the debtor or his family in the household “ house - 
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hold furniture ” under the purview of this statute? It is 
submitted that furniture to be considered exempt from 
execution under this statute must be used by the debtor 
or his family or dependents in the home for household 
purposes, and that furniture not so used or intended for 
such use but used for commercial purposes, as in the case 
at bar, is not “household” furniture within the contem¬ 
plation of this statute. 

I. 

Right to Exemption Purely Statutory. Object of Exemp¬ 
tion Statute Mainly for Protection of Family. 

At common law no such right as exemption from execu¬ 
tion for debt was known: all property belonging to a debtor 
was subject to levy and sale by his creditors in satisfaction 
of their judgments. This right is purely statutory and in 
order to be entitled to the exemptions specified the debtor 
must show that his property is within the terms of the 
statute. 

“The general rule unquestionably is, that all goods 
and chattels of a party against whom an execution 
has been issued may be levied upon and sold, unless 
specifically exempted therefrom by statute, or by some 
rule of the common law.” 

Wygant v. Smith , 2 Tans. (N. Y.) 185. 

“The exemption of property of any description 
from liability for the payment of debts and taxes is a 
creature of statute. Prima facie all property is liable 
to execution and the affirmative is with the person 
claiming the exemption to bring himself within the 
statute.” 

Yates v. Carpenter, 14 N. Y. Civ. Pro. 372. 

Exemption statutes are founded for the protection of the 
debtors’ family with the idea that the property is necessary 







for the support of the family. Such statutes are not for 
the convenience of the debtor to enable him to escape the 
payment of his debts but that his family may not be de¬ 
prived of a place to eat and sleep and of all means of sup¬ 
port. 

Immunity from sale upon execution seems to 
imply or be founded upon the idea that the exempt 

property is necessary for the support of the debtor 
and his family.” 

Wright v. Pratt, 31 Wis. 99. 

"The exemption provided for by it (the statute) 
is not exclusively for the benefit of the owner of the 
team (the property in question). It is mainly that 
the family for which he provides may not be stripped 
of all means of support and cast as paupers on the 
community.” 

Wilcox v. Hawley, 31 N. Y. 648. 

"Property exempt from execution is such as the 
law means to give a debtor as against his creditors. 
It is something which he is protected in holding for 
his own benefit, and not merely for the advantage of 
the business in which he is engaged.” 

Turrill v. McCarthy, 114 Iowa 681. 

In the case under discussion the debtor or his family 
were not using the property levied on nor was it used in 
their home and consequently are not being deprived of its 
use nor is the taking of this property depriving the debtor 
or his family of a means of support. In his testimony the 
appellee admits that his family were not occupying the 
apartments, and on the other hand it is well established 
that the apartments were never the home of the debtor 
or his family and were never intended as a home, but were 
the means of making a profit. Furthermore, the debtor is 
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a clerk in a Government Department and the enterprise of 
renting these apartments and subletting them was carried 
on by him in addition to his regular employment. 

II. 

Examination of Local Statute shows same Intent. 

An examination of the local statute, Section 1105 of the 
Code, shows that Congress in enacting it had in mind the 
same intent as indicated above, namely, the protection of 
the debtor’s family or dependents. A reading of this 
section discloses that one of two intents is manifested in 
nine of its ten clauses, first either to provide for the debtor 
and his family suitable wearing apparel and a home with 
food and fuel, or, secondly, a means for making a livelihood. 
The ninth clause exempting the family library and family 
pictures is the one exception and this exception is made 
obviously for sentimental reasons. 

The first clause of the section under discussion provides 
for the wearing apparel of the family, the second for its 
home and household, the third for its food, the fourth for 
its fuel, and the remaining clauses, with the exception of 
the ninth, provides for the exemption of certain specified 
property to be used in the support of the family. 

It could not be contended that wearing apparel is ex¬ 
empt for any other purpose than the use of the wearer or 
that wearing apparel kept for sale is exempt from execution 
because the statute specifies “ all wearing apparel belonging 
to all persons;” nor can it be contended that the “pro¬ 
visions” specified in the statute are exempt for any other 
purpose than consumption by the family or that groceries, 
meats or produce kept for sale are exempt as “provisions 
for three months’ support.” Nor can it be maintained 
that a person having a supply of wood or coal on hand 
could claim the same as exempt under the clause providing 




for “fuel for three months” if kept for any purpose other 
than for use and consumption by the family. These ex¬ 
amples from our own statute might be multiplied but 
these are considered sufficient to manifest the intent of 
the statute as indicated above. 

If this, therefore, is the intent of the law, can furniture 
used for a commercial purpose be considered, within the 
provisions of the statute, as “household furniture”? If 
this were not the correct construction of our statute and 
all that species of property considered “household furni¬ 
ture,” furniture dealers who are entitled to an exemption 
as merchants of stock in trade to the value of $200.00 could 
claim an exemption of $300.00 worth of furniture. The 
furniture in the store and composing the stock in trade of 
the merchant might be of the same species of property, but 
the same does not become “household furniture” until 
used in the household of the owner. In the case at bar it is 
submitted that the furniture being used for the purpose 
of furnishing apartments to rent might well be termed 
“furnishings.” 

III. 

The Term “Household Furniture” in Exemption Statutes 
as Construed by the Courts means such Furniture as 
may be used by the Debtor or his Family in the Home. 

The above proposition is the well-established rule, and 
in the decisions construing exemption statutes the term 
“household furniture” has invariably been found by the 
Courts to mean furniture in use in the household or place 
of residence of the debtor. The Courts also in their deci¬ 
sions have excluded from the protection of the exemption 
statutes furniture used by the debtor for commercial pur¬ 
poses and as a means or source of profit. 

These decisions are in accord with the spirit of the 
exemption statutes which have for their object, in the 
main, the protection of the family. 
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The exemption laws of the State of Connecticut are very 
similar to our own and are found to be as follows in Sec¬ 
tion 907 of the Connecticut General Statutes: 

“The following property shall be exempted and 
not liable to be taken by warrant, attachment or 
execution, namely: of the property of any one per¬ 
son, his necessary apparel, bedding and household 
furniture, the arms and military equipment, etc., etc.” 

This statute was construed by the Supreme Court of 
Connecticut and the Court used the following language 
in a leading case: 

“The point is made by the defendant that, inas¬ 
much as Mrs. Ensworth supported herself by keeping 
boarders and intended to continue in that business, 
the household furniture kept for the boarders and 
necessary for their use is exempt from attachment. 
An exemption as ample as this might perhaps com¬ 
mend itself to the legislature, but it is not warranted 
by the statute as it now is.” 

“The statute secures to the debtor and his depend¬ 
ent family the personal use by him and them of such 
household furniture as is essential to their personal 
comfort. We shall consider hereafter who may prop¬ 
erly be regarded as included in the family. Mere 
boarders are not such within the meaning of the 
statute. Furniture used by them for a compensation, 
and useful to the debtor himself only as a means of 
profit, is not protected from attachment.” 

Weed v. Dayton , 40 Conn. 296. 

The statute covering exemptions in the State of Texas 
is as follows: 

Civil Code of Texas, Article 2335: 

“The following property shall be reserved to every 
family exempt from attachment or execution and 
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every other species of forced sale for the payment of 
debts, except as hereinafter provided : 

1. The homestead of the family. 

2. All household and kitchen furniture. 

3. Any lot or lots in a cemetery, etc., etc.” 

The Courts of Texas have on a number of occasions 
been called upon to construe the words “household fur¬ 
niture, and several of these decisions are submitted in 
support of the above proposition. 

As a general definition the Supreme Court of that State 
said: 

The general definition of ‘household/ when used 
as a qualifying word, is pertaining or belonging to 
the house or family, and it is so evidently used in 
the statute under consideration, the purpose of which 
is to exempt articles belonging to the family.” 

Alsup v. Jordan, 69 Texas 304. 

As to furniture used for commercial purposes the Court 
says: 

exemption of all household and kitchen 
furniture would not include any other than furniture 
for the family such as might be on hand and used by 
it. Household and kitchen furniture used in hotels 
and restaurants beyond that which is used by the 
family is not included in the exemption.” 

Heidenheimer v. Blumenkorn, 56 Texas 308. 

The same principle is laid down in a later case. 

“It seems to us that personal property held only 
for the purpose of business such as hotel or restaurant 
keeping, ought not to be held ‘household and kitchen 
furniture’ within the meaning of the statute giving 
exemptions, although that used by the family in the 
same building might be; for in the one case the prop¬ 
erty is held and used for purposes of business and 
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profit, to secure which this particular exemption is 
not given; while in the other the exemption is given 
to secure the necessities, comforts and conveniences 
of the family in the home." 

Mueller v. Richardson, 82 Texas 361. 

In another case is found this language: 

"There.was no evidence at the trial that the 
property was used by the appellant and his wife (his 
family) as household and kitchen furniture for 
family purposes. If any portion of it had been so 
used, it is obvious that at the time of the levy it was 
appropriated and used for a wholly different purpose 
from that which the statute contemplated it should 
be used to entitle it to exemption from forced sale." 

Dodge v. Knight, 16 S. W. 626. 

In the case of McCoy v. Thompson, 138 S. W. 1062, in 
which the facts show that a piano which was used in the 
home of a debtor was sent to a sales room in an effort to 
dispose of it, while there it was levied on and was claimed 
to be exempt by the owner. The Court in its opinion said: 

1. "It has been held by our Supreme Court that 
a piano comes within the meaning of ‘household and 
kitchen furniture’ as contemplated by our statute, 
when said piano is used as furniture in housekeeping." 

Alsup v. Jordan, 2 S. W. 851. 

2. "In this instance the piano was not being used 
as household furniture; that parties were not keeping 
house; and we think the use of same as a piece of 
furniture for the house had been abandoned, and 
therefore it had become subject to the levy and sale 
under the execution." 

The property must be in the actual or constructive use 
of the owner or intedned for such use. 
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An article is not exempt from execution, merely 
because it is of that species of property generally used 
as a part of the household furniture of a family. It 
must be in the actual or constructive use of the owner 
as such or destined to be so used by him. Goods of 
this character are not exempt to a merchant who 
keeps them solely for the purpose of being sold in the 
usual course of trade, or to one who buys them with 
no other object than that of selling them again or 
giving them away.” 

Connor v. Hawkins , 2 S. W. 520. 

The Supreme Court of New Hampshire has construed 
the exemption laws of that jurisdiction in the following 
case. The case involved the construction of the statute 
as regards provisions,” but the decision is also declaratory 
of the law as to ‘‘ household furniture.’’ 

1 he meat which the plaintiff claims was exempt 
from attachment as a part of his ‘provisions’ was 
purchased and kept by him, not to be consumed as 
provisions for his or his family’s support, but to be 
sold in his business of a meat and provision dealer, 
and, at the time of the attachment, he was engaged in 
selling it as a part of his stock in trade.” 

‘‘Though the exemption statute (G. L., c. 224, s.2) 
does not in terms limit the ‘ provisions ’ exempted to 
articles of food provided for family use and consump¬ 
tion, a reference to other parts of the same statute 
shows that it was not intended to withdraw from 
attachment property used and dealt with for other 
purposes than to supply the wants and necessities of 
the debtor and those dependent upon him for support. 
‘The wearing apparel necessary for the use of the 
debtor and his family,’ ‘comfortable beds, bedsteads, 
and bedding, necessary for the debtor, his wife and 
children,’ ‘household furniture’ meaning furniture in 
actual use in the household or place of residence or 
intended for such use, ‘ one sewing machine, kept for 
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the use of the debtor or his family’ are examples of 
phraseology in the statute expressly confining the 
exemptions to necessary use.” 

Bond v. Tucker, 65 N. H. 165. 

A Minnesota case construing the statute of that juris¬ 
diction contains the following: 

G. S. 1894 Act 5459. “All wearing apparel of the 
debtor and his family; all beds, bedsteads, and bed¬ 
ding kept and used by the debtor and his family; all 
stoves and appendages put up or kept for the use of 
the debtor and his family; all cooking utensils; and 
all other household furniture not herein enumerated 
not exceeding $500 in value.” 

‘‘The burden is on the debtor to show that the 
property seized or levied upon for the payment of a 
debt is exempt. It nowhere appears that the prop¬ 
erty in question was ‘ kept and used by the debtor and 
his family’ or ‘kept for’ their use. For aught that 
appears the property in question may be a part of the 
stock of a furniture store, or of a second-hand store, 
or of a hotel or furnished flats in which his family did 
not reside.” 

Fletcher v. Staples, 62 Minn. 471. 

There is no question as to the facts in the case under 
discussion, as mentioned above, the debtor and his family 
did not live or reside in the apartments in which the prop¬ 
erty was located, the debtor resided, according to his own 
testimony, at 1437 Rhode Island Avenue, Northwest, some 
eight or nine blocks from the Haddon, which is No. 1931 
New Hampshire Avenue, Northwest, near ‘‘You” street. 
The debtor also testified that he made a profit of $20.00 
per month on each apartment. He leased the apartments 
unfurnished, furnished them and then sublet them, there¬ 
fore his compensation must have been derived from the 







use of the furniture, purely a commercial purpose, a com¬ 
mercial enterprise. 

It is also to be noted that this debtor, who is a clerk in 
the War Department, entered into an agreement to pay 
$45.00 per month rental for each of these apartments, he 
sublet them, collected his own rent therefrom at the rate 
of $65.00 per month for each apartment and neglected 
to pay his landlord out of the amount received the in¬ 
stalments of rent due under the lease retaining not only 
his profit but also the rentals due the lessor. In addition 
to the rent collected by him he no doubt received his 
salary from the Government. It would therefore seem 
inequitable and unjust to permit him to shield this prop¬ 
erty under an exemption statute and defeat his obligation 
for this rent particularly when not used for the comfort or 
convenience of his family. 

IV. 

“Household Furniture” Construed in other than Exemp¬ 
tion Statutes held to Include only Furniture used by 
the Owner or his Family. 

A statute in force in New Hampshire requires all con¬ 
ditional sale agreements, except those on “household 
goods,” to be in writing. In construing this statute the 
Supreme Court of that State said: 

“Accordingly, it is held that the piano in question, 
if kept for use in the defendant’s family, was an 
article of ‘household goods’ within the meaning of 
the statute, and consequently was exempt from its 
operation. If the piano was not kept for such use, 
it would not be within the exception of the statute.” 

Lamb v. King, 73 N. H. 400. 

The Appellate Court of Illinois, in construing a statute 
which provides that “no chattel mortgage executed by a 
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married man or married woman on household goods shall 
be valid unless joined in by the husband and wife as the 
ease may be, etc.,” uses the following language: 

“We think the term ‘household goods,’ as used in 
this act, means such goods as being suitable to the 
condition and station in life of the mortgagee and the 
way he lives, are used by him in his household for 
personal, home or household convenience, and that 
goods kept for mere purposes of trade or business 
are not within the meaning of the act.” 

Schoenhofen Brewing Co. v. Merrion, 67 Ill. App.123. 

V. 

The Burden is on the Claimant to bring Himself and his 
Property within the Provisions of the Statute. 

The above principle is the well-established rule in con¬ 
nection with cases brought under the exemption statutes. 
It is not considered necessary to enter into a detailed appli¬ 
cation of the facts of this case to this rule, as a reading of 
the facts will disclose that the appellee has failed to bring 
his property within the statute. 

“ Prima facie , all the personal property of a judg¬ 
ment debtor is liable to levy and sale upon execution. 
If he would claim exemption for any of such property 
he must bring himself and his property within the 
exceptions of some statute, by proper proof. No 
property in his possession is exempt per sc." 

Dains v. Prosser , 32 Barb. (N. Y.) 290. 

“Neither can we assume, that the articles of prop¬ 
erty sued for were exempt from attachment and 
execution, on the ground that they were articles of 
household furniture belonging to the plaintiff, or 
used by him as such. They are doubtless appropriate 
articles for such use; but non constat that they had 
ever been used for such purpose, or were intended 










by the plaintiff for such use. All we have is, that 
the plaintiff being about to remove, boxed up the 
goods. If the plaintiff claimed that these goods 
were exempt from the operation of the general law, 
subjecting the property to attachment and execution, 
it was for him to show it.” 

Bourne v. Merritt , 22 Vt. 429. 

Third Assignment of Error. 

The principle being well established that furniture not 
used by the debtor or his family in the home or household 
is not “household furniture,” evidence tending to prove 
that the property in question was not so used but was used 
for commercial purposes is material to the issue and there¬ 
fore should be admitted. 

James P. Schick, 

Attorney for Appellant. 


































IN THE 

Court of Appeals of tbe District of Colombia 

Moore & Hill, Inc., Appellants , ) 

vs - [ No. 2866 

George Buckler, Appellee. 


STATEMENT OF THE CASE. 

The relation of landlord and tenant existed between the 
parties at bar under the terms of two leases whereby ap¬ 
pellee rented from appellant Apartment 21 in the Haddan 
Apartment House for the domestic use of himself and 
family, consisting of wife and minor male child. Appellee 
also rented front appellant Apartment 23 for the purpose of 
subletting it to a third party. In point of fact he had lived 
in both apartments and sublet both. Financial delinquency 
occurring, appellant sued appellee in the Municipal Court, 
D. C. (No. 33,487) and obtained a judgment for $135.00, 
interest and costs, March 20, 1915. On April 2, 1915, ex¬ 
ecution was issued thereon, at the instance of appellant, and 
all the furniture and contents in both apartments were levied 
upon by the U. S. Marshal, and have since been in his 
custody. This furniture was officially appraised April 3, 
1915, at $225.25. Written notice was given to the Marshal 
y appellee that part of the personalty seized belonged to 
t ir parties, under conditional sale contracts, and that the 
part thereof belonging to defendant was claimed to Ire ex¬ 
empt from execution under the statute in force in the 
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District. Appellee also instituted the trial of right of 
property proceeding (Code Secs. 33-37) in the Municipal 
Court (No. 34,002), which was decided against appellee, 
as claimant, there. An appeal from said judgment was 
perfected and the case was thus docketed in the Supreme 
Court, D. C. (No. 58,014 at Law). A judgment in favor 
of appellee was then entered June 29, 1915, from which 
appellant prosecutes the present appeal. 

Appellee testified as a witness in the case that he is a 
resident of the District; that he lives with his wife and 
minor son; that he is the head of the family; that he follows 
the business of subletting apartments, in various apartment 


houses, as a vocation; that his own home is not permanent 
but shifts from one locality to another; that his home is 
wherever he and his family reside; and that he had posses¬ 
sory rights to all the property siezed. The witness Eggles¬ 
ton, adduced by appellant, testified appellee used both apart¬ 
ments commercially and not as a home. Appellee gave 
evidence to the contrary; that he lived in Apartment 21 as 
a home from about the time the building was completed, 
before subletting it, and that he was living in Apartment 23 
at the time of siezure of its entire contents, after he had sub¬ 
let said apartment. Appellee did not use both apartments 
as a “home" simultaneously, but successively. The sug¬ 
gestion that appellee rented the unfurnished apartments 
for $ 45 * an( l rented the furnished apartments to sub-lessees 
for $65, making a profit of $20 on each apartment is un¬ 
true. The $20 difference was for the use of the furniture. 
Appellant could have rented these apartments furnished, as 
well as appellee. 


ARGUMENT. 


Prior to the Code (approved March 3, 1901, to become 
effective January 1, 1902) there was an exemption statute 
in force in this District (Sec. 797 R. S. D. C.), providing: 


* 




a 


• Hie following property, being the property of the 
head of a family or householder, shall he exempt from 
distraint, attachment, levy and sale on execution or de- 
ciee of any court in the District: 

hirst, all wearing apparel belonging to all persons, 
and to all heads of families being householders; 

Second, all beds, bedding, household furniture 
stoves, cooking utensils, and so forth, not exceeding 
three hundred dollars in value; 

1 bird, provisions for three months’ support, whether 
provided or growing; 

hourth, fuel for three months; 

hiftli, mechanics tools and implements of the debt¬ 
or s trade or business amounting to two hundred dol¬ 
lars m value, with two hundred dollars’ worth of stock 
for carrying on the business of the debtor or his family; 

Sixth, the library and implements of a professional 
nan or artist, to the value of three hundred dollars; 

Seventh. One horse, mule or yoke of oxen; one cart, 
wagon or dray, and harness for such team. 

Eighth. Farming utensils, with food for such team 
ior three months, and if the debtor be a farmer, any 
other farming tools of the value of one hundred dollars. 

Ninth. All family pictures, and all the family library 
not exceeding in value four hundred dollars. 

lentil. One cow, one swine, six sheep; and these 
exemptions shall be valid when the property is in 
transitu, the same as if at rest. (Act Feb. c, 1867— 
14 S. at L. 389, 390).” 

the Code this statute was replaced by Section iick 
thereof, reading as follows: 

) ' t • , • • • 1 ' ; * , . . ; , h it t , ‘ ’ 

“The following property, being the property of the 
head of a family or householder, residing in the Dis- 
Hct of Columbia, shall be exempt from distraint, at- 
achment levy and sale on execution or decree of anv 
court in the District: ^ 
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First. All wearing apparel belonging to all persons 
and to all heads of families being householders. 

Second. All beds, bedding, household furniture, 
stoves, cooking utensils, and so forth, not exceeding 
three hundred dollars in value. 

Third. Provisions for three months’ support, 
whether provided or growing. 

Fourth. Fuel for three months. 

Fifth. Mechanics’ tools and implements ,of the 
debtor’s trade or business amounting to two hundred 
dollars in value, with two hundred dollars’ worth of 
slock for carrying on the business of the debtor or his 
family. This exemption shall apply to merchants. 

Sixth. The library and implements of a professional 
man or artist, to the value of three hundred dollars. 

Seventh. One horse, mule, or yoke of oxen; one cart, 
wagon, or dray, and harness for such team. 

Eighth. Farming utensils, with food for such team 
tor three months, and if the debtor he a farmer any 
other farming tools of the value of one hundred dollars. 

Ninth. All family pictures and all the family library, 
not exceeding in value four hundred dollars. 

Tenth. One cow, one swine, six sheep. 

And these exemptions shall he valid when the prop¬ 
erty is in transitu the same as if at rest.” 

I he Code (§1229) also gives the landlord a lien upon the 
chattels of the tenants, enforceable by sale through hill in 
Equity (§1264). 1 lie remedy of sale by execution under 

judgment for debt being inconsistent with the remedy pro¬ 
vided by Sections 1129, 1264, should he regarded as a 
waiver of the latter. 

Exemption or homestead statutes are common to practi¬ 
cally every state in the Union, and the territories. They 
ha\e frequently been judicially reviewed and with substan¬ 
tial unanimity the courts have concurred that they should 
he liberally construed in favor of the debtor. 
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Betzv. Maier (1896), 12 Tex. Civ. App„ 219. 

In rc McManus (1890), 87 Calif., 292. 

Gregory v. Latchern (1876), 53 Ind., 449. 

I he courts have also found what constitutes the head of 
a family or householder. 

Ramondi v. Cannatello (1898), 26 W. L. R., 658. 
Mark v. State (i860), 15 Ind., 78. 

Moyer v. Drummond (1889), 32 S. C., 165. 

I he courts have also determined what property is included 
in the exemption law. 

Weed v. Dayton (1873), 40 Conn., 293. 

Abraham Davenport (1887), 73 Iowa, 111. 

Society r-. Goode (1897), 101 Iowa, 160’. 

Davidson v. Sechrist (1882), 28 Kansas, 324. 

Lctz v. Maier (1896), 12 Tex. Civ. App., 219. 

The courts have also determined that defendant need not 
have completed title in the property seized, so long as he has 
ixissessory rights therein. 

Radcliff v. Wood (1857), 25 Barb. (N. Y.), 52. 
Rutledge v. Rutledge (1874), 67 Tenn., 33. 

W right v. Pratt (1872), 31 Wis., 99. 

Servanti v. Lusk (1872), 43 Calif., 238. 

Heckle v. Grewe (1888), 125 Ill., 58. 

As to the procedure essential for preserving defendant’s 
exemptions, the courts have also spoken. 

W'allingsford v. Bennett (1881), 1 Mackey. 303. 
Sterman v. Hahn (1913), 141 N. W. R„ 934. 

Simpson v. Simpson (18157). 30 Ala 2->z 
Bingham v. Maxey (1853)/,5 III., 290. 

W lici e the debtor appeared to have less property than that 
exempt to him by law he was entitled to the whole. 
McCluskey v. McNeely (1846), 8 III., 578. 
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A merchant is entitled to the same exemptions as a 
mechanic. 

Rosenblott v. Mallett (1900), 28 W. L. R., 169. 

In the case at bar the issue however seems to be whether 
appellee can claim exemptions in beds, bedding, household 
furniture, etc., he uses commercially as well as for domestic 
purposes, or in furniture lie uses commercially, wholly or 
partially, and not for domestic purposes. 

The case of Heidenheimer v. Blumenkron (1882) based 
on Sec. 2 of Art. 3479, Texas, Act of August 15, 1870, p. 
127, reported in 56 Texas 308, 314, is relied on by appellant 
to support this distinction. The debtor in that case was a 
hotel keeper who had 116 mattresses and 46 bedsteads, which 
were held not to lie exempt within the statute, which read: 

“All household and kitchen furniture.” 

The Court will readily perceive the difference between the 
Texas statute then in force (since changed by Act 2337 
Sayle’s Civil Statutes), and the local statute. In the former 
there was 110 limitation of value; in the latter there is. 

Thus this Court, construing Sec. 797 R. S. D. C., decided 
in 1893, that a hotel keeper was entitled to exemptions up 
to three hundred dollars ($300.00) notwithstanding part 
of it was used commercially. (Richmond v. Cake, 1 App. C., 
447-) 

More recently the Supreme Court D. C. (U. S. v. Jackson, 
43 W. L. R. 450, 454) decided that a hotel keeper was 
entitled to $300 exemptions, though the furniture was used 
commercially, and even illegally. 

I11 the case at har appellee claims exemptions: 


a. Because he is a resident of the District of Columbia 
(§1105 Code). 
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b. ,,. Because he is the head of a family (§1105 Code). 

c. Because he is a householder (Clause j, §1105 Code); 

d. Because he is employed, as a merchant or hotel keep¬ 
er,,,! the gainful pursuit of.furnishing empty apartments 
and rent,ng them furnished to sub-tenants (Clause 5, §i IO e 
Co<le) ; and the art.cles siezed are the means by which he 
follows the vocation,-tools of trade and “stock for carry¬ 
ing on the business of the debtor or his family” within the 
meaning of Clause 5 of Section 1105 of the Code. 

c. Because all family pictures, and library, not exceed¬ 
ing $400.00 in value, are exempt by Clause 9. 

It will be apparent from the Code that no distinction, as 
to exemptions, ,s thereby made between articles used do¬ 
mestically and commercially; the only limitation being that 
the value of exempt household furniture, etc., shall not 
xceed $300 that the value of exempt implements of the 
debtor s trade or business shall not exceed $200 in value 
,at the exempt stock for carrying on the business of the 
debtor or Ins family shall not exceed $200, and that the 

exempt family pictures and library of the debtor shall not 
exceed in value $400.00. 

In the case at bar only part of the seizure was claimed by 
appellant to be used commercially, so that if this distinction 
were a sound interpretation of the Statute, yet the part of 

therefrom 6 " 1eSt ’ C USe is sti " entit,ed to be released 

it f r l if n the C " Cial USe ° f furniture were to exclude 
from Clause 2 of Section 1105, Code, that same circum- 

stance would include it in Clause 5 of the same Section; and 

in either event ,t would lie exempt to appellee. 

answer to assignments of error. 

I. This assignment of error is addressed to the trial 
court s interpretation of the statute relating to exemptions 
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from execution; and comes more appropriately as argument 
than as error of fact. 

2. This assignment of error is addressed to the trial 
court drawing a judicial conclusion from the statute relat¬ 
ing to exemptions; and making a judicial order consistently 
therewith. 

3. This assignment of error attempts to create a dis¬ 
tinction, not made in the statute, as to the use to which ex¬ 
empt property is or may he applied. If it is immaterial 
under the statute whether the claimant makes a domestic 
or commercial use of property claimed to be exempt, or 
partly domestic and partly commercial, or both domestic 
and commercial, then the Court applying the statute can 
not create such distinction. To do so would be “judicial 
legislation." Moreover, if the commercial use of furniture 
excludes it from Exemption Two, such commercial use 
thereof includes it in Exemption Five. 

Respectfully submitted, 

J. H. ADRIAANS, 
Attorney for Appellee. 
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